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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election without traverse of Species B, claims 12-24, and subspecies 
V.b. (claim 14), VI. b. (claims 15 and 17), and Vll.c. (claims 20-21) in the reply filed on 04 
June 2007 is acknowledged. Cumulatively, the elected invention reads in independent 
claim 12 and claims 14, 15, 17, 20 & 21 dependent thereon. 

2. Claims 1-11, 13, 16, 18, 19 & 22-40 are withdrawn from further consideration 
pursuant to 37 CFR 1.142(b) as being drawn to a nonelected species/invention, there 
being no allowable generic or linking claim. Election was made without traverse in the 
reply filed on 04 June 2007. Applicant is reminded that upon allowance of a generic 
claim, applicant will be entitled to consideration of claims to additional species which 
depend from or otherwise require all the limitations of an allowable generic claim as 
provided by 37 CFR 1.141. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use 
or on sale in this country, more than one year prior to the date of application for patent in the United States. 

4. Claims 12 & 14 are rejected under 35 U.S.C. 102(b) as being anticipated by U.S. 
Patent No. 5,862,553 to HABERL et al. ("HABERL"). HABERL discloses a conventional 
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automatic washing machine having a wash chamber (rotating drum) and oscillating the 
drum at various rotating speeds (see the abstract, col. 11, lines 17-21 & col. 12, lines 5- 
7). It is noted that the item loading and wash liquid supplying steps would be inherent to 
the washing process as is common knowledge in the washing machine art. Accordingly, 
recitation of HABERL reads on applicant's claimed invention. 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent granted 
on an application for patent by another filed in the United States before the invention by the applicant for 
patent, except that an international application filed under the treaty defined in section 351(a) shall have 
the effects for purposes of this subsection of an application filed in the United States only if the 
international application designated the United States and was published under Article 21(2) of such 
treaty in the English language. 

6. Claims 12, 14, 15, 17, 20 & 21 are rejected under 35 U.S.C. 102(e) as being 
clearly anticipated by U.S. Patent No. 7, 1 27,767 to MCALLISTER et al. 

The applied reference has a common inventor with the instant application. Based 
upon the earlier effective U.S. filing date of the reference, it constitutes prior art under 35 
U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome either by a 
showing under 37 CFR 1.132 that any invention disclosed but not claimed in the 
reference was derived from the inventor of this application and is thus not the invention 
"by another," or by an appropriate showing under 37 CFR 1 .131 . 
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Claim Rejections - 35 USC § 103 

7. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

8. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

9. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the 
various claims was commonly owned at the time any inventions covered therein were 
made absent any evidence to the contrary. Applicant is advised of the obligation under 
37 CFR 1 .56 to point out the inventor and invention dates of each claim that was not 
commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

10. Claims 15 & 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
applicant's admitted prior art ("AAPA") in view of HABERL. In Figure 1 and relative 
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associated text of applicant's original disclosure, applicant discloses that it is known to 
operate a horizontal axis washing machine with clockwise and counterclockwise 
oscillations including pauses thereinbetween. However, AAPA doesn't expressly 
disclose using speed varying oscillations. As previously cited, HABERL teaches that the 
use of speed varying oscillations is known and that it is known that the wash chamber 
speed in an oscillating washing machine varies between the beginning of ah oscillation 
and the peak of the oscillation. Therefore, the position is taken that it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
provide the known washing machine (as discussed in AAPA) with speed varying 
oscillations to improve laundry agitation (e.g. by changing speeds and increasing laundry 
drop thereby increasing agitation). Moreover, it has been held that discovering an 
optimum value of a result effective variable involves only routine skill in the art. In re 
Boesch, 617 F.2d 272, 205 USPQ 215 (CCPA 1980). 

1 1 . Claims 20-21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
HABERL in view of U.S. Patent Publication No. 2003/0035757 to COORESMANS etal. 
(hereinafter "COORESMANS"). Recitation of HABERL is repeated here from a previous 
rejection. However, while HABERL discloses variable speeds HABERL does not 
expressly disclose washing the items being oscillated in random variable speeds. 
COORESMANS teaches that it is known to optimize liquid movement and subsequent 
washing force in an oscillating washing apparatus by using either regular, periodic 
oscillation or random, non-periodic irregular oscillation (see paragraph [0064]). 
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Therefore, the position is taken that a person of ordinary skill in the art at the time the 
invention was made would have been motivated to modify the known oscillation cycle 
disclosed by applicant with either a periodic oscillation or a random, non-periodic 
irregular oscillation in order to optimize a washing action. It is further noted that it has 
been held that discovering an optimum value of a result effective variable involves only 
routine skill in the art. In re Boesch, 617 F.2d 272, 205 USPQ 215 (CCPA 1980). 



Double Patenting 

12. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory obviousness- 
type double patenting rejection is appropriate where the conflicting claims are not 
identical, but at least one examined application claim is not patentably distinct from the 
reference claim(s) because the examined application claim is either anticipated by, or 
would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 F.3d 
1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 USPQ2d 
2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re 
Van Omum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 
1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 321(c) or 1 .321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

13. Claims 12, 14, 15, 17, 20 & 21 are rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-21 of U.S. 
Patent No. 7,127,767. Although the conflicting claims are not identical, they are not 
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patentably distinct from each other because the instantly claimed invention fully 
encompasses the patented claims with the exception of the oscillation speed varying. 
However, in col. 5, lines 22-26, the '767 patent clearly discloses that the controller 
provides either an on/off or variable speed signal to the motor to induce impeller rotation 
for oscillation. Therefore, the position is taken that one having ordinary skill in the art at 
the time the invention was made would have at once envisaged using either of the 
specified oscillation signals from the controller to the motor to induce the motor to rotate 
given the limited number of types of oscillation signals disclosed (i.e. an on/off or variable 
speed signal). 

Conclusion 

14. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure: U.S. Patent Publication No. 2004/0139767 to WEINMANN et al., 
U.S. Patent Publication No. 2004/0112096 to STEPHENS, U.S. Patent Publication No. 
2002/0079861 to SCHUBERT, U.S. Patent No. 6,516,485 to SAVKAR et al., U.S. Patent 
No. 6,384,568 to SCHUBERT, U.S. Patent No. 6,189,171 to SAVKAR et al., U.S. Patent 
No. 5,926,887 to THOMPSON et al., U.S. Patent No. 5,341,452 to ENSOR, U.S. Patent 
No. 4,857,814 to DUNCAN, U.S. Patent No. 4,806,171 to HERSHBERGER, U.S. Patent 
No. 4,689,973 to HERSHBERGER, U.S. Patent No. 4,476,736 to HERSHBERGER, U.S. 
Patent No. 4,437,325 to HERSHBERGER, U.S. Patent No. 4,434,546 to 
HERSHBERGER, U.S. Patent No. 4,344,198 to ARENDT et al., U.S. Patent No. 
4,327,302 to HERSHBERGER, U.S. Patent No. 4,325,234 to TOMA, U.S. Patent No. 
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4,220,232 to FEY et al., U.S. Patent No. 4,170,882 to BRENNER et al., & U.S. Patent 
No. 4,061,000 to JACOBS, each teaching the known application of a variable speed 
motor in an oscillating washing machine. 

1 5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Joseph L. Perrin, Ph.D. whose telephone number is 
(571)272-1305. The examiner can normally be reached on M-F 7:00-4:30, except 
alternate Fridays. 

16. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael E. Barr can be reached on (571)272-1414. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

17. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571 -272-1 00a /J 




Ooseph L. Perrin, Ph.D. 
Primary Examiner 
Art Unit 1746 
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